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underline the fact that the three types
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of exception to the rule concerning
the return of the child must be
applied only so far as they are to be
interpreted in a restrictive fashion if
the convention is not to become a
dead letter...'! E. Perez-Vera,
'"Explanatory report' Hague
Conference of Private International
Law. Acts and Documents (vol. 3,
1980) (434).
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’D19D 70 DY 7TAY .N7IPIT 7172 DOXIRT M0 0-5Y
QW ,771-19D

'In drafting Articles 13 and 20, the
representatives of countries
participating in negotiations on the
Convention were aware that any
exception had to be drawn very
narrowly lest their application
undermine the express purposes of
the Convention to effect the prompt
return of abducted children. Further,
it was generally believed that courts
would understand and fulfill the
objectives of the Convention by
narrowly interpreting the exceptions
and allowing their use only in clearly
meritorious cases, and only when the
person opposing return had met the
burden of proof"."
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"A further feature about which I think there is, in
fact, no real difficulty is that the child's views have
to amount to objections before they can give rise to
an Article 13 exception. This is what the plain words
of the Convention say. Anything less than an
objection will therefore not do. This idea has
sometimes been expressed by contrasting 'objections’
with 'preferences'. The word "preference" made an
appearance in the jurisprudence of the Court of
Appeal as long ago as Re S [1993] at 782. Balcombe
LJ quoted what Bracewell | said of Article 13 in In re
R (A Minor: Abduction) [1992] 1 FLR 105, namely:
'"The wording of the article is so phrased that I am
satisfied that before the court can consider exercising
discretion, there must be more than a mere
preference expressed by the child. The word 'objects'
imports a strength of feeling which goes far beyond
the usual ascertainment of the wishes of the child in
a custody dispute'." (Re M (Children) (Abduction:
Child's Objections) [2015] EWCA Civ 26, [2016] Fam
1, sub nom Re M (Republic of Ireland) (Child's Objections)
(Joinder of Children as Parties to Appeal) [2016] 2 FLR
1074).

T°0P 12 IR IV PPAIRA PIRY 71230 vBWMR N3 vap bwnb ox 1>
$IROKR 270 DY 1°23IRD 72Iman aoum

"The word 'objects' is, in my view, significant. The
wishes of children in relation to abduction
proceedings have only been considered by the
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President, and the Court of Appeal, in Re § (A
Minor) (Abduction) [1991] 2 FLR 1. The wording of
the article is so phrased that I am satisfied that before
the court can consider exercising discretion, there
must be more than a mere preference expressed by
the child. The word 'objects' imports a strength of
feeling which goes far beyond the wusual
ascertainment of the wishes of the child in a custody
dispute." (Re R. (A Minor: Abduction) [1992] 1 FLR
105, [1991] Fam Law 475).

NIXIRD CWONAT 1INNT 2w 02IYIY? °9717D7 vBWMI N2 Yap dwnb 13

107277 NIXIRY 10PN AKX >7° Sy novn: 11°0pP 72 1°°1¥y2 D°73aR

"The text of the Convention restricts the age and
maturity exception to cases in which the child
“objects” to being returned. A preference is not an
objection. This is not a matter of magic words or
talismanic language. There is a substantive difference
between preferring to live in one of two countries—
when living in either country would be acceptable—
and affirmatively objecting to returning to one
country—when living in that country would be
unacceptable. Only an objection is sufficient to
trump the Convention's strong presumption in favor
of return." (Rodriguez v. Yanez 817 F.3d 466 (5th
Cir. 2016) Decided Mar 28, 2010).
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